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In theConH of Appeals of the District of Colnmbia. 


Mai/d E. Booth, Appellant,) 

vs. >No. 1634. 

Grant S. Arnold. J 


a Supreme Court of the District of Columbia. 

Grant S. Arnold, Plaintiff, 
vs. 

Maud E. Booth and Roland C. Booth, De¬ 
fendants. 

Uniticd States of America, I 
DiMrict of Columbia, f ^' 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
‘ hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Declaration, Affidavit, etc. 

Filed July 14,1905. 

In the Supreme Court of the District of Columbia. 

Grant S. Arnold, Plaintiff, ) 

Maud E. Booth and Roland C. Booth, De-1 

fend ants. I 

Count 1. The plaintiff. Grant S. Arnold, sues the defendants 
Maud E. Booth and Roland C. Booth, for money payable by the de¬ 
fendants to the plaintiff, for that the defendants at Washington, in 
the District ot Columbia, on, to-wit, the second day of August, 1902, 
by their promissory note, now overdue, for value received, jointly 
and severally promised to pay to the order of the plaintiff the sura 
of Twelve Hundred Dollars ($1,200.00), six months after date, at the 
ofiice of the Washington Loan, and Trust Company, with interest at 
the rate of six per centum per annum until paid, said interest pay¬ 
able at maturity, blit the said defendants did not, nor did either of 
them, pay. the same or any part thereof, except the interest thereon 
to the secon.d day of February, 1904, and the further sum of One 
Hundred and Seventy-six Dollars and forty-three cents ($176.43) 
paid on the eighteenth day of August 1904. 
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And the plaintiff claims the sum of One Thousand Sixty-two and 
77/100 ($1,062.77) Dollars with interest thereon at the rate of six 
per centum per annum from the eigliteenlh day of August, 
2 1904, according to the particulars oi demand filed herewith, 

besides costs. 

Count 2. And the plaintiff aforesaid sues the defendants aforesaid, 
for other money payable by the defendants to the plaintiff for goods 
sold and delivered by the plaintiff to the defendants; and for money 
lent by tlie plaintiff to the defendants; and for money paid by the 

E lainliff for the <iefendants, at their request; and for money received 
y the defendants for the use of the plaintiff; and for mone}' found 
to be due from the defendants to liie pluiniiff on accounts stated 
between them. 

And the plaintiff claims the sum of One Thousand Sixty-two and 
77/100 ($1,062.77) Dollars, with interest thereon at the rate of six 
per centum per annum until paid from the eighteenth day of August 
1904, according to the particulars of demand herewith filed, besides 
costs of this suit. 

WHARTON E. LESTER, 

Attorney for Plaintiff. 


Notice to Plead. * 

The defendants are to plead hereto on or before the twentieth 
day, exclusive of Sundays and legal holidays, occurring after the 
day of the service hereof; otherwise judgment. 

WHARTON E. LESTER, 

AUomey for Plaintiff. 


3 AffdavU. 

Filed July 14.1905. 

District ok Columbia, ss : 

$ 

I, Grant S. Arnold, being first duly sworn according to law, make 
oath and say; lam the plaintiff named in the foregoing declara¬ 
tion, hereby made part hereof, wherein Maud E. Booth and Roland 
C. Booth, are defendants. I have a good cause of action against 
said defendants and each of them,’ to recover the full sum of Ten 
Hundred Sixty-two 77 /100 ($1,062.77) Dollars, with interest thereon 
at the rate of six per centum per annum from the eighteenth day of 
August 1904, which cause of action is based upon a certain promis¬ 
sory note, particularly described in count 1 of said declaration, which 
was duly executed by each of said defendants and by them delivered 
to affiant for full value, and which said promissory note bears date 
the second day of August, 1902, and is signed on the face and at the 
bottom 'thereof by the defendants Maud E. Booth, and Roland C. 
Booth, and whereby said defendants jointly and severally promised 
to pay to tbe order of affiant, six months after date, the sum of 
Twelve Hundred ($1,200.00) Dollars, at the office of the VVu.shington 
Loan and Trust Company, with interest at the rate of six per centum 
per annum until paid, said interest payable at maturity. Affiant is 
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the owner and bolder of said note, and no part thereof has been 
paid except that on the seventh day of January 1903, the said de-> 
fendants paid affiant the sum of Thirty-six ($36.00) Dollars, interest 
on said note to the second daj' of February thereafter, and on. Janu¬ 
ary 28, 1904, there was pai<l to affiant, by the receiver ap- 

4 pointed in a certain equity cause hereinafter referred to, the 
sum of Thirty-six ($36.00) Dollars interest on said note to the 

second day of February 1904, and on August 18,1904, the further 
sum of One Hundred Seventy-six 43 /100 ($176.43) Dollars was paid 
to affiant by the trustees named in the deed of trust executed by de¬ 
fendants to secure payment of said note hereinafter mentioned, 
leaving the amount due on said note mentioned, on said last men¬ 
tioned date the sum of One Thousand Sixty-two 77 /100 ($1,062.77) 
Dollars. 

Said note was given to affiant by the said defendants under the 
following circumstances:—On,to wit, the — day of March, 1902,1 
recovered judgment in the Supreme Court of the District of Colum¬ 
bia, against each of said defendants, for the amount of $696.53 with 
interest, less a credit of $153.30, in action at law numbered 45238 
in said court, which judgment was in full force and effect on the 
second day of August 1902, on wliich said date the defendant, Maud 
E. Booth, purchased certain real estate consisting of three lots, and 
proceeded to erect houses tliereon, and represented to affiant that she 
needed the further sum of $1,050.00 in cash to complete said houses, 
and the said defendants applied to affiant for that sum of money 
and then and there agreed to reimburse affiant for the cost and ex¬ 
penses connected with said suit before mentioned. Affiant there¬ 
upon, in consideration of such promises and agreements loaned said 
defendants the said sum of $1,050.00 and took from them the said 
• note of $1,200.00, and another note of $660.00 and entered said judg¬ 
ment recovered as aforesaid, satisfied, and delivered to said 

5 defendants said sum of $1,050.00 in cash. And the said de¬ 
fendants thereupon delivered to affiant said notes and secured 

the same by a deed of trust upon the land mentioned. The amount 
of said notes was the amount of said judgment, the costs incurred 
by affiant in recovering same and the amount of $1,050.00 so 
advanced. Thereafter litigation ensued concerning said real estate 
and said notes, which resulted in the Supreme Court of the District 
of Columbia decreeing on, to wit, the twenty-seventh day of Jan¬ 
uary 1904, that said promissory notes were an existing indebtedness 
of said defendants Booth, and secured upon said real estate, as more' 
particularly appears iu Equity cause numbered 23883 in said court.' 
And thereafter the trustees named in said deed of trust, by virtue 
of the provisions thereof, default having been made in the payment 
of said notes, sold and conveyed said real estate, receiving therefor 
the sum of $450.00 or $160.00 for eiich lot, and said trustees paid the 
expenses of said sales, taxes on said real estate, and jiaid affiant on 
account of said note the sum of $176.43, on the said eighteenth day 
of August 1904, leaving the balance of said note now due and un¬ 
paid. . .• 

Wherefore affiant says by reason of the premises, there is now due 
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and owing to him, plaintiff as aforesaid, from said defendants and 
each of them, the full sum of $1,062.77, with interest thereon at the 
rate of six per centum per annum from the eighteenth day of Au¬ 
gust 1904, as in said declaration claimed, exclusive of all set offs and 
just grounds of defense. A true copy of said note is filed herewith 
as particulars of demand and hereby made part hereof. 

GRANT S. ARNOLD. 

6 Subscribed and sworn to before me this 13th day of July, 
1905. 

[seal.] LUCAS P. LOVING, 

Notary Public, D. C. 

Particulars of Demand. 

Copy of Note. 

Filed July 14,1905. 

$1,200.00. Washington, D. C., August 2,1902. 

Six months after date, for value received, we jointly and severally 
momise to pay to the order of Grant S. Arnold the sum of Twelve 
Hundred Dollars, at the office of the Washington Loan and Trust 
Company, with interest at the rate of six per centum per annum until 
paid ; said interest payable at maturity. 

MAUD E. BOOTH. 

ROLAND C. BOOTH. 

Address: Cor. 10 & G Sts. N. W. 

No. 2. 

Due-. 

Secured by deed of trust on Lots 25, 26 and 27, block 13, Bloom- 
ingdale, D. C. 

WHARTON E. LESTER. 

HARRY E. AUSTIN, Trustees. 

Endorsed. 

Grants. Arnold. 

Jan. 7,1903 Interest pai<l to 2 Feb’y 1903 36. 

Jan. 28 / 04 int. pd. to 2 / 2 / 04. 

Aug. 18,1904 Or. by amt. paid by Lester & Price Trustees $176.43. 

7 Plea and Affidavit of Defendant. 

Filed July 24,1905. 

% 

In the Supreme Court of the District of Columbia. 

Grant S. Arnold ] 

vs. > Law. 47858. 

Maud E. Booth, Roland C. Booth. ) 

The defendant, Maud E. Booth, for a plea to the declaration filed 
herein against her and to each and every count thereof says: 

1. That she is not indebted in manner and form as alleged. 
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2. And for a further plea says, That she never promised in man¬ 
ner and form as therein alleged. 

3. And for a further plea says, That on August2,1902, she was, 
and ever since hath been the wife of Roland C. Booth ; that the 
note described and set forth in said declaration was executed by her 
without any consi ieration whatsoever to her moving, and for the 
benefit and accommodation of her said husband Roland 0. Booth 
and said plaintiff, all of which was well known to the plaintiff at 
the time he accepted said note. 

EUGENE A. JONES, 

, Attorney for Defendant. 


8 Affidavit. 

In the Supreme Court of the District of Columbia. 

Grant S. Arnold | 

V8. VLaw. No, 47858. 

Maud E, Booth, Roland C. Booth. } 

Distkict op Columbia, ss : 

Maud E. Booth, one of the defendants herein, being first duly 
sworn, on oath deposes and says as follows: I have a just and meri¬ 
torious defense to all of the pluintifif’s claim herein and am not in¬ 
debted unto the plaintiff in the sum of one thousand and sixty-two 
dollars and seventy-seven cents (1062.77) interest and costs as 
claimed in the declaration herein, or in any other sum whatsoever; 
that on and prior to August 2, 1902, the date of the note on which 
this suit is brought, the defendant, Roland C. Booth, who was then 
and still is my husband, was indebted unto the plaintiff Grant S. 
Arnold in the sum of five hundred and forty-three dollars ($543.)^ 
and as a means of discharging said indebtedness suggested to said' 
Arnold the purchase and improvenient of certain property in the 
District of Columbia, the indebtedness aforesaid to be paid out of 
the proceeds of the sale thereof. In furtherance of this suggestion, 
it was agreed by and between (he said Roland C. Booth and Grant 
S. Arnold that the title to lots twenty-five (25), twenty-six (26)- 
and twenty-seven (27) in Square thirteen (13) Bloomingdale, District 
of Columbia, which lots were then vacant and unimproved 

9 be acquired, the title tliereto placed in ray name and. suffi¬ 
cient moneys borrowed thereon to erect a house on each lot. 

In accordance with this plan the title to said lots was acquired 
and placed in m}' name. I paid nothing for the property, had no 
interest in the transaction, received nothing of value for anything I 
did concerning it and merely permitted my name to be used at the 
request of Grant S. Arnold and my said husband Roland C. Booth 
and for their accommodation because he, said Roland C. Booth was 
unable to take title by reason of certain unsatisfied judgments then 
of record against him, all of which was well known to and consented 
to by said Grant S. Arnold. 

That in further execution of said agreement I, at the request of 
said Roland C. Booth and said Grant S. Arnold, executed and de- 
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livered to Lillie T. Tnplin, three (3) notes for Three thousand dollars 
($8000), each and secured them hy three (3) separate first deeds of 
trust one on each of said lots ; I then, at the request of said Roland 
0. JBooth and said Grants. Arnold executed three (3) notes for three 
hundred dollars ($300) each and secured them by three (3) separate 
second deeds of trust one (1) on each of said lots; I then at the request 
of said Roland C. Booth and Grants. Arnold, executed and delivered 
to said Grants. Arnold two (2) notes, one .for six hundred and sixty 
dollars ($660) and one (1) for twelve hundred dollars ($1200.) the 
latter being the note here sued on and secured the same by one deed 
of trust on said three (3) lots; that the consideration for said two (2) 
notes last mentioned aggregating eighteen hundred and 
10 sixty dollars ($1860.) is made up as follows, the debt of said 


Roland C. Booth to said Grant S. Arnold already 

referred to... $543.00 

Further advances made by said Grant S. Arnold to pay 

for the construction of the houses on said lots. 1000.00 

Advances made by said Arnold to pay commissions, costs, 
and attorneys’ fees incident to making the loans and 
erecting the houses on said lots. 317.00 


$1860.00 

That I never received one cent nor anything else of value for any 
of said notes executed by me and it was fully understood and agreed 
between said Arnold, myself and my husband, that I was not to re¬ 
ceive anything for my connection with the matter; that I was to be 
merely a figurehead in the transaction to take and make title to the 
property at the request of said Arnold and my husband. That 
under the terms of the agreement aforesaid the proceeds of the sales 
of the aforesaid property were to be devoted to the payment of said 
first and second deeds of trust then to pay off the trust held by said 
Arnold representing said old debt of Roland C. Booth to said 
Arnold and the advances made by said Arnold toward the acquisi¬ 
tion and improvement of said property and the balance divided 
equally between said Arnold and said Roland (J. Booth. 

That the plaintilf Arnold well knows and knew when he received 
said notes that 1 received and was to receive no consideration for 
said notes or any of them; that I made the same merely for the 
purpose of accommodating my said husband and the said Grant 8. 
Arnold in the furtherance of the joint enterprise entered into between 
the said Arnold and my said husband. 

MAUD E. BOOTH. 

11 Subscribed and sworn to before me the undersigned Notary 
Public, this 22<1 day of July, 1905. 

[seal.] JOHN A. MASSlE, . 

Notary Public, D. G, 
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, Motion for Judgment. 

Filed September 21,1905. 

In the Supreme Court of the District of Columbia. 

Grant S. Arnold, Plaintiff, ) 

V8. > At Law. No. 47858.. 

Maudic E. Booth et al.. Defendant. I 

Now comes the plaintiff, by his attorney, and moves the court for 
judgment in the above entitled cause, against the defendant, Maude 
E. Bootfi by virtue of the provision of rule 73 of this court. 

WHARTON E. LESTER, 

Attorney for PlairUiff. 

12 Supreme Court of the District of Columbia. 

Friday, October 6,1906. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh. Chief Justice, presiding. 

Grant S. Arnold, Plaintiff, 

V8. 

Maud E. Booth and Roland C. Booth, 

Upon consideration of plaintiff’s motions,filed herein by his at¬ 
torney for judgment under the 73rd Rule of this Court, against the 
defendants, it is ordered that said motions be,aiid is hereby granted. 

Whereupon it is considered and adjudged, that the plaintiff herein 
recover of the defendants herein, the sum of One Thousand and 
Sixty-two Dollars and seventy-seven cents ($1,062.77) with interest 
thereon at the rate of six per centum per annum until paid,' from 
the eighteenth day of August, 1904, being the money payable by 
said defendants to said plaintiff by reason of the premises, together 
witl) his costs of suit to be taxed by the Clerk and have execution 
thereof.. • » 

From the aforegoing judgment, the attorney for defendants, notes 
an appeal on behalf of defendant Maud B. Booth, in open Court, 
and prays that bond for costs be fixed. Whereupon it is ordered 
that said defendant furnish bond for costs herein, on such appeal, 
in the penalty of One Hundred Dollars, with surety or sureties to 
be approved by this Court. 

13 Supreme Court of the District of Columbia. 

I 

Thursday, October 26tk, 1906. 

* “ 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh. Chief Justice, presiding. 

Grant S, Arnold, Plaintiff, ) 

vs. > No. 47858. At Law. 

Maud E. Booth and Roland C. Booth, Def’ts, J 

. Comes now Wharton E. Lester, attorjiey of record herein, and in 
open Court suggests the deatii of the plaintiff herein. 


Def ts. j 


No. 47858. 
At Law. 


/ 
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Further upon motion of defendants* attorney Mr. Fugeue A. 
Jones, in open Court leave is hereby given defendants to deposit the 
sum of One Hundred Dollars ($100) in the Registry of this Court, 
in lieu of an appeal bond. 

Memorandum. 

October 27,1905.—$100 deposited by defendant in lieu of appeal 
bond. 


14 Designation for Transcript of Record. 

Filed November 18,1905. 

In the Supreme Court of the District of Columbia. 

Grant S. Arnold ) 

vs. > No. 47858. At Law. 

Boland C. Booth, Maude E. Booth. ) 

The Clerk will please prepare transcript of record on appeal to 
the Court of Appeals and include therein the following : 

1. Declaration and affidavit. 

2. Plea and affidavit of defendant Maude £. Booth. 

8. Motion for judgment. 

4. Judgment and memo, of appeal. 

5. Suggestion of dea^li of plaintiff and leave to deposit one hun* 
drcd dollars ($100) in lieu of bond. 

6. Memo, of deposit made. 

EUGENE A. JONES, 
Attorney for Defendant Maud E. Booth. 


15 Supreme Court of the District of Columbia. 

United States op America, I . 

District of Columbia, j™’ 


I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
14, inclusive, to be a true and correct transcript of the record, as per 
directions of counsel iierein filed, copy of which is made part of this 
transcript, in cause No. 47,858, at law, wherein GrantS. Arnold is 
plaintiff and Maud E. Booth, and Roland C. Booth, are defendants, 
as the same remains upon the files and of record in said Court. 

In testimony’ whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said Court, at 
of the District of the city of Washington, in said District, this 
Columbia. 28" day of November, A. D. 1905. 

JOHN R. YOUNG, Clerk. 


• Endorsed on cover: District of Columbia supreme court. No, 
1634. Maud E. Booth, appellant, vs. Grant S. Arnold. Court of 
Appeals, District of Columbia. Filed Dec. 11, 1905. Henry W. 
Hodges, clerk. 
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JANUABT TERM, 1906. 

No. 1634. 

MAUD E. BOOTH, Appellant, 

V8. 

GRANT S. ARNOLD, Appellee. 

BBESF FOR APPELLANT. 


This is an appeal from a judgment rendered on a motion 
made under the seventy-third rule. Pending the appeal 
the plaintiff in the court below. Grant S. Arnold, died, and 
his administrator has been made a party under the provis- 
sions of rule 9 of this court. Tiie record is brief, and refer¬ 
ence is made to it for the facts. 

ASSIGNMENT OF ERROR. 

The court erred in granting the motion for judgment 
under the seventy-third rule and in entering judgment 
against the appellant, Maud E. Booth. 
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ARGUMENT. 

The theory upon which the learned court below granted 
the motion was that the defendant having failed to deny in 
her affidavit of defense the statement made in the plaintiff’s 
affidavit to the effect that a decree had been rendered in the 
equity court declaring the note sued on an existing indebt¬ 
edness of the defendants Booth rendered the affidavit of 
defense insufficient under the seventy-third rule, thus ap¬ 
plying to the affidavits filed here the same rules as are ap¬ 
plied in equity in a hearing on bill and answer, the rule in 
equity being that every material fact averred in the bill and 
not denied in the answer is taken to be true. 

We submit that no such analogy exists; that the defend¬ 
ant's affidavit is not an answer to the plaintiff's affidavit, and 
that neither affidavit is any part of the pleadings in the case. 
They cannot be demurred to nor pleaded to; why should 
they be answered ? The office of the plaintiff’s affidavit is 
to put the defendant to a disclosure of his defense, and unless 
the plaintiff's affidavit is itself sufficient the defendant need 
file none. The court looks at the plaintiff’s affidavit only 
for the purpose of ascertaining whether or not it is sufficient 
to require the defendant to file one; if it finds it to be suffi¬ 
cient for that purpose, then it has served its purpose and 
cannot be inquired as a means of ascertaining the facts of 
the case. 

In determining the sufficiency of the defendant’s affidavit 
the question is whether or not the defendant has set forth 
such facts as would, if true, be sufficient to defeat the plain- 
lilBrs claim; and the nature and character of the plaintiff’s 
claim is determined from an inspection of his declaration 
and not an inspection of his affidavit of merits. It was never 
intended that the seventy-third rule should operate to sub¬ 
stitute a hearing on affidavits for a trial. If so, formal 
pleadings in cases arising ex contractu may as well be abol* 
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ished and affidavits of merits and affidavits of defense sub¬ 
stituted for all otlier pleadings in such cases. The purpose 
of the affidavit of defense is to support the plea and disclose 
the facts upon which the plea is based; the plea, of course, 
must be directed only to the declaration; if it contain a de¬ 
nial of matters set up in the affidavit of merits and not 
alleged in the declaration, it would be demurrable. 

This court, in the case of Richmond vs. Cake, 1 App. 
P. C., 465, said : 

“ The motion for judgment must be determined only by 
the sufficiency or insufficiency of the defendant’s affidavit.” 

And in Strauss vs. Hensey, 7 App. D. 0., 294: 

“ The court cannot question or traverse the truth of the 
facts stated in the defendant’s affidavit. Those facts, the 
court is hound, for the purpose of securing to the defendant 
the right of trial, to assume as true, and that too without ref- 
erence to what the plaintiff may have stated in his affidavit. If 
the facts stated by the defendant, by any reasonable or fair 
construction, will constitute a defense to the action or claim 
of the plaintiff, within the scope of the pleas pleaded,Ai is the 
absoluU constitutional right of the defendant to have that 
defense regularly tried and determined, in due course of 
judicial investigation. No rule, however beneficial it may 
be thought to be, as a means of preventing the use of sham 
or feigned defenses, or desirable for the expedition of busi¬ 
ness, can deprive the defendant of this right. The affidavit 
in this case, we think sufficient to entitle the defendant to 
trial.” 

The plaintiff declared on a promissory note; the appel¬ 
lant’s pleas and affidavit show a defense to her liability on 
the note; the plaintiff in his affidavit sets up a decree on 
the note; must she plead to the decree as well ? If so, what 
form would her plea take? Can the plaintiff sue on a 
promissory note and recover on a decree in equity ? Would 
the decree set up in the plaintiff’s affidavit be evidence 
under either count of the declaration? If the plaintiff has 
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» « 

recovered a decree fixing the appellant’s liability on the 
note, should he not have sued on the decree and not on the 
note? Would not the cause of action on the note become 
merged in the decree? This court, in the case of Lawrence 
V8. Hammond, 4 App. D. 0., 467, held that an affidavit of de¬ 
fense under the seventy-third rule which shows that the defend- 
ant is not indebted upon the particular instrument sued on, 
though indebted upon other grounds, is sufficient. ' 

Even if the rule applicable in equity were applicable 
to alSdavits under rule 73, no admission would arise out 
of the failure to deny the matter regarding the decree, 
because the equity rule is subject to the qualification that 
the matter to be denied must be well pleaded. The language 
of the plaintifiTs affidavit, so far as it relates to the decree, 
is as follows; 

“ Thereafter litigation ensued concerning said real estate 
and said notes, which resulted in the supreme court of the 
District of Columbia decreeing on, to wit, the twenty-seventh 
day of Januar}', 1904, that said promissory notes were an 
existing indebtedness of said defendants Booth, and secured 
upon said real estate, as more particularly appears in equity 
cause numbered 23883 in said court.” 

There is no allegation of facts showing that the court 
making the decree had jurisdiction either of the parties or 
the subject-matter and no allegation that the appellant was 
a party to the proceeding. The decree itself is not made a 
part nor set out in the affidavit and is not a part of the 
record in this case. It is impossible for the court to de¬ 
termine from the record here what legal effect on tlie appel¬ 
lant’s rights the proceedings in equity have had. The 
statements in the affidavit concerning the effect of the decree are 
mere conclusions of law which need not be denied. If it were 
a fact that the appellant’s liability on the note sued on has 
become fixed and ascertained by a court of competent juris¬ 
diction in a proceeding to which she was a party, the plain¬ 
tiffs course was to file a special replication to the defendant^ 




third plea, setting up the facts so that issue might fee joined 
and a trial had. 

Under the theory of the court below the appellant is con¬ 
demned to pay a debt because she failed to negative a 
statement made in the plaintiff’s affidavit, notwithstanding 
the fact that evidence of the negation would not be admis¬ 
sible in evidence at the trial. 

This court has repeatedly said : 

“ That the seventy-third rule is not a trap and that the 
affidavits of defense are to be liberally construed in favor of 
the right of trial by jury.” 

Lulley vs. Morgan, 21 D. C., 88. 

Hodge vs. Mason, 21 D. C., 181. 

Gleason vs. Hoeke, 5 App. D. C., 1. 

Sinclair vs. Conlon, 12 App. D. C., 161. 

Strauss vs. Hensey, 7 App. D. C., 289. 

Humphrey vs. Bogan, 8 App. D. C., 440. 

Respectfully submitted. 

Eugene A. Jones, 

Attorney for Appellant. 
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BRIEF ON BEHAEF OF AFPEEEEE. 


The only question presented by the appeal herein 
is the sufficiency of the affidavit of defense filed by. 
appeUant. • 

Appellee entered suit in the court below against ap¬ 
pellant and her husband, Roland 0. Booth, to recover on 
their joint and several promissory no ter The declaration 
Contained a special count, and the common counts, and 
was accompanied by an affidavit in accordance with the 
provisions of, the 73d,rule of the Supreme Court of the 
District of Coluihbia. The defendants below pleaded the 
general issue, and.appellant filed' an affidavit of defense. 
Judgment under said rule was rendered against both of ■ 
the defendants below (Rec., p. 7), and appellant alone 
appealed. .. 



After giving the details concerning the note, it con¬ 
tained the following facts, viz ; that wpellee had there- 
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tofore obtained judgment against appellant and her 
husband in said Supreme Court for about $543; that ap¬ 
pellant purchased real estate, and took title thereto; 
that appellee loaned money to the defendants below to 
erect houses on said land, and took their notes for the 
amount loaned and the amount of said judgment, one of 
which notes is the subject-matter of this suit; that 
afterward said Supreme Court decreed that the said note 
was an existing indebtedness of the appellant, as shown 
bv its records. 

Appellant endeavored to defeat a summary judgment 
by saying that with the knowledge of appellee she took 
title to the real estate mentioned as a figure-head for her 
husband, who was the real owner thereof, and that she 
executed the note sued upon without value as an ac¬ 
commodation for her husband. She pretends to show the 
consideration for the note, but does not deny appellee’s 
statement that part of the consideration was the satis¬ 
faction of a prior judgment against her, nor does she 
dispute the fact that the indebtedness represented by 
the note had already been adjudged by this court to be 
an existing indebtedness of hers. These facts are, there¬ 
fore, admitted. 

If the court had already adjudged this note to be an 
existing indebtedness of the appellant, surely she should 
not be allowed to go to a jury to decide the same ques¬ 
tion, unless she shows some facts to warrant a reversal 
of such decree, or at least a changed condition. The fact 
that appellant did not, and would not, deny that allega¬ 
tion induced and warranted the lower court in giving 
judgment against her. She did not desire to amend her 
affidavit, for the facts are uncontrovertible. 

It will be noticed that, although appellant states that 
part of the consideration of the note was a prior debt of 
her husband, namely, the $543, that she does not deny 
that that debt was hers also, and that a judgment for 
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same had been rendered against her by a court of com¬ 
petent jurisdiction. 

If it be permissible to refer to the equity cause men¬ 
tioned in the affidavit, it would appear that appellant 
then claimed to be the absolute owner of the real estate, 
and her husband was merely her agent. Now she would 
say the property was her husband’s, and she his agent. 

A fatal defect in appellant’s affidavit is that it is not 
addressed to the facts stated in the affidavit of the plain¬ 
tiff below. A statement of facts, which might be a per¬ 
fect defense addressed to one state of facts, might easily 
be no defense at all to another state of facts. 

“ The affidavit of defense is wholly insufficient 
under the rule. It does not fully and fairly meet 
the case as presented by the plaintiff.” 

Washington Times Co. -us..Wilder, 12 App., 67. 

“ An affidavit of defense must be addressed to 
the state of facts as set forth in plaintiff’s 
affidavit, and if it admits any facts favorable to 
the plaintiff, must show a good defense in the 
light of such admitted facts.” 

27 W. L. R., 751. 

" if all of the facts stated by the defendant’s 
affidavit considered by themselves would consti¬ 
tute a defense to the plaintiff’s action as stated 
in the declaration, still if considered in connection 
with the facts stated in the plaintiff’s affidavit, 
and not denied by the defendant, no defense be 
shown, the plaintiff will be entitled to judgment.” 

27 W. L. R., 768. 

The affidavit of defense must state facts enough for 
the court to see that if true they constitute a good 
defense. 

Durant vs. Murdock, 3 App., 114. 
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~ The object of the rule is to prevent the interposition 

of frivolous or sham defenses for the purpose of delay. ' 

There is an absence of substance in appellant’s affidavit 

which indicates evasion on her part, when she could 

so easily have denied appellee’s statements had she areal 

defense. It is useless for her to assert that she is an 

accommodation maker only, and at the same time not 

deny that a part of the consideration for the note was 

the releasing of a judgment against her for a large amount. 

It is equally useless for her to assert that the note is 

void as to her and admit at the same time that a court 

% 

of competent jurisdiction had decreed that she was liable 
on the note. 

The judgment of the lower court should be affirmed. 

•- Respedtfully submitted. 

WHARTON E. LESTER, 

, Attorney for Appellee. 





